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in diagnosing the causes of major accidents
as the sole remaining justification for the
FRA'’s testing program. I do not denigrate
this interest, but it seems a slender thread
from which to hang such an intrusive pro-
gram, particularly given that the knowl-
edge that one or more workers were im-
paired at the time of an accident falls far
short of proving that substance abuse
caused or exacerpatedsss that accident.
See 839 F.2d 575, 587 (CA9 1988). Some
corroborative evidence is needed: witness
or co-worker accounts of a worker’s mis-
feasance, or at least indications that the
cause of the accident was within a worker’s
area of responsibility. Such particularized
facts are, of course, the very essence of the
individualized suspicion requirement which
the respondent railroad workers urge, and
which the Court of Appeals found to
‘“pos[e] no insuperable burden on the gov-
ernment.” Id., at 588. Furthermore, reli-
ance on the importance of diagnosing the
causes of an accident as a critical basis for
upholding the FRA’s testing plan is espe-
cially hard to square with our frequent
admonition that the interest in ascertaining
the causes of a criminal episode does not
justify departure from the Fourth Amend-
ment’s requirements. ‘[Tlhis Court has
never sustained a search upon the sole
ground that officers reasonably expected
to find evidence of a particular crime....”
Katz, 389 U.S. at 356, 88 S.Ct., at 514.
Nor should it here.

Iv

In his first dissenting opinion as a Mem-
ber of this Court, Oliver Wendell Holmes
observed:

“Great cases, like hard cases, make
bad law. For great cases are called
great, not by reason of their real impor-
tance in shaping the law of the future,
but because of some accident of immedi-
ate overwhelming interest which appeals
to the feelings and distorts the judgment.
These immediate interests exercise a
kind of hydraulic pressure which makes
what previously was clear seem doubtful,
and before which even well settled princi-
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ples of law will bend.” Northern Secu-
rities Co. v. United States, 193 U.S. 197,
400-401, 24 S.Ct. 436, 468, 48 L.Ed. 679
(1904).

A majority of this Court, swept away by
society’s obsession with stopping the
scourge of illegal drugs, today succumbs to
the popular pressures described by Justice
Holmes. In upholding the FRA’s plan for
blood and urine testing, the_]essmajority
bends time-honored and textually based
principles of the Fourth Amendment—prin-
ciples the Framers of the Bill of Rights
designed to ensure that the Government
has a strong and individualized justification
when it seeks to invade an individual’s pri-
vacy. I believe the Framers would be ap-
palled by the vision of mass governmental
intrusions upon the integrity of the human
body that the majority allows to become
reality. The immediate victims of the ma-
jority’s constitutional timorousness will be
those railroad workers whose bodily fluids
the Government may now forcibly collect
and analyze. But ultimately, today’s deci-
sion will reduce the privacy all citizens may
enjoy, for, as Justice Holmes understood,
principles of law, once bent, do not snap
back easily. I dissent.
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Action was brought challenging appor-
tionment of New York City board of esti-
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mate, which consisted of three members
elected to citywide offices and the presi-
dent of each of the city’s five boroughs.
The United States District Court, Eastern
District of New York, 551 F.Supp. 652,
upheld the apportionment. The Court of
Appeals for the Second Circuit, 707 F.2d
686, reversed and remanded. The District
Court, 592 F.Supp. 1462, found the devia-
tion from one person, one vote principles
unconstitutional, and city appealed. The
Court of Appeals, 831 F.2d 384, 842 F.2d
23, affirmed. The Supreme Court, White,
J., held that: (1) one person, one vote re-
quirements apply to city board of estimate;
(2) fact that members elected citywide,
each of whom had two votes, could outvote
the members elected from the individual
boroughs did not preclude finding that the
apportionment violated constitutional re-
quirements; and (3) governmental interest
did not justify 78% deviation from one per-
son, one vote.
Affirmed.

Justice Brennan filed a concurring
opinion in which Justice Stevens joined.

Justice Blackmun filed an opinion con-
curring in part and concurring in the judg-
ment.

1. Municipal Corporations ¢=80

New York City board of estimate mem-
bership elections are subject to review un-
der prevailing reapportionment doctrine de-
spite claim that the board is a unique body
wielding nonlegislative powers.

2. Constitutional Law €=225.3(11)

Equal protection guarantee of one per-
son, one vote extends not only to congres-
sional districting plans, and not only to
state legislative districting, but also to local
government  apportionment. U.S.C.A.
Const.Amend. 14.

3. Constitutional Law €=225.3(11)
Elections €210
Municipal Corporations ¢=80
Both state and local elections are sub-
ject to the general rule of population equal-
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ity between electoral districts and no dis-
tinction between authority exercised by
state assemblies and the general local gov-
ernmental powers delegated by those as-
semblies to local, elected officials, suffices
to insulate the latter from the standard of
substantial voter equality. U.S.C.A. Const.
Amend. 14.

4. Municipal Corporations ¢80

New York City board of estimate is
subject to traditional apportionment re-
quirements since all of its members become
members as a matter of law upon election
to their various other offices and exercise
responsibilities including the calculation of
sewer and water rates, tax abatements,
and property taxes on urban development
projects, management of city property, ex-
ercise of plenary zoning authority, and dis-
pensation of franchises and leases on city
property. U.S.C.A. Const.Amend. 14; New
York City Charter, § 61.

5. Constitutional Law ¢=225.3(8)

Municipal Corporations &80
Fact that members of New York City
board of estimate who hold their positions
because of their election to citywide offices
cast a six to five majority of board votes
and thus are in a position to control the
outcome did not preclude finding that ap-
portionment of the board, which gave one
vote to each of the city’s borough presi-
dents, did not pass constitutional muster.

6. Constitutional Law &=225.3(1)

For purposes of determining whether
apportionment of New York City board of
estimate was constitutionally permissible,
court would not apply “Banzhaf Index,”
under which the number of possible voting
combinations in which one member can af-
fect the outcome of a board vote are exam-
ined to determine which members can cast
the determining votes in various of those
combinations and a citizen’s voting power
is then calculated by examining the number
of people whom each board member repre-
sents.

See publication Words and Phrases
for other judicial constructions and
definitions.
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7. Constitutional Law €=225.3(6)
Elections &=10"

Personal right to vote is a value in
itself and a citizen is, without more and
without mathematically calculating his
power to determine the outcome of an elec-
tion, shortchanged if he may vote for only
one representative when citizens in a neigh-
boring district of equal population vote for
two or if he may vote for one representa-
tive while voters in another district half the
size also elect one representative. U.S.C.A.
Const.Amend. 14.

8. Constitutional Law €=225.3(4)

In determining whether apportionment
of New York City board of estimate violat-
ed equal protection, court should have fac-
tored in the at-large members rather than
examining only the members who held of-
fice because of their positions as borough
presidents.

9. Constitutional Law &=225.3(6)
Elections ¢=10"%:

In calculating deviation among election
districts, relevant inquiry is whether the
vote of any citizen is approximately equal
in weight to that of any other citizen, the
aim being to provide fair and effective rep-
resentation for all citizens.

10. Constitutional Law €¢=225.3(1)
Elections ¢=10%:

Court is not persuaded by arguments
which explain the debasement of a citizen’s
constitutional right to equal franchise
based on exigencies of history or conve-
nience. U.S.C.A. Const.Amend. 14.

11. Constitutional Law €=225.3(6)
Municipal Corporations ¢=80
Seventy-eight percent deviation in size
of election districts, which were city bor-
oughs, for members of New York City
board of estimate was not justified by any
governmental interest. U.S.C.A. Const.
Amend. 14; New York City Charter, § 61.

* The syllabus constitutes no part of the opinion
of the Court but has been prepared by the Re-
porter of Decisions for the convenience of the
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Syllabus *

New York City’s Board of Estimate
consists of the mayor and two other mem-
bers elected citywide, each of whom casts
two votes, plus the elected presidents of
the city’s five boroughs, each of whom
casts one vote. Appellees, residents and
voters of Brooklyn, the most populous bor-
ough, charging that the city charter’s sec-
tions governing the board’s composition are
inconsistent with the Equal Protection
Clause of the Fourteenth Amendment,
brought suit in the District Court, which
concluded that the board was a nonelective,
nonlegislative body not subject to the rule
established by Reynolds v. Stms, 377 U.S.
533, 84 S.Ct. 1362, 12 L.Ed.2d 506, and
other reapportionment cases. The Court of
Appeals reversed, finding that the board’s
selection process must comply with the re-
apportionment cases’ so-called “one-person,
one-vote” requirement, since its members
ultimately are chosen by popular vote. On
remand, the District Court determined that
applying the Abate v. Mundt, 403 U.S. 182,
91 S.Ct. 1904, 29 L.Ed.2d 399, population
per representative methodology to the dis-
parate borough populations produced a to-
tal deviation of 132.9% from voter equality
among the electorates, and that the city’s
explanations for this range neither re-
quired nor justified such a gross deviation.
The Court of Appeals affirmed, holding,
inter alia, that the presence of citywide
representatives did not warrant departure
from the Abate methodology and, thus,
that the District Court’s finding of a
132.9% deviation was correct.

Held: The Board of Estimate’s struc-
ture is inconsistent with the Equal Protec-
tion Clause of the Fourteenth Amendment
because, although the boroughs have wide-
ly disparate populations, each has equal
representation on the board. Pp. 1437-
1443.

reader. See United States v. Detroit Lumber Co.,
200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed.
499,
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(a) Board membership elections are lo-
cal elections subject to review under the
prevailing reapportionment doctrine. The
board, composed of officials who become
members as a matter of law upon their
elections, has a significant range of fiscal
and legislative functions common to munici-
pal governments, including assisting in the
formulation of the_jggocity’s budget, and
controlling land-use, contract, and fran-
chise powers. That the citywide members
enjoy a 6-to-5 voting majority does not ren-
der the board’s composition constitutional,
since the borough presidents control the
outcome of board decisions anytime the
citywide members do not vote together and
always control budgetary decisions because
the mayor has no vote on such matters.
Moreover, the Reynolds-Abate approach
should not be put aside in favor of the
theoretical Banzhaf Index—which produces
a standard deviation of 30.8% for nonbudg-
et matters and a larger figure for budget
items by mathematically calculating a vot-
er’'s power to determine the outcome of an
election—since the latter approach tends to
ignore partisanship, race, voting habits,
and other characteristics having an impact
on general election outcomes. Pp. 1437-
1441,

(b) The presence of citywide members
is a major component to be factored into
the process of determining the deviation
between more or less populous boroughs.
This approach—which yields a standard de-
viation of 78%—recognizes that voters in
each borough vote for, and are represented
by, both their borough president and the
citywide members, thus departing from the
lower courts’ approach which treated the
five boroughs as single-member districts,
each with a representative having a single
vote. Pp. 1441-1442.

(c) The city’s proffered governmental
interests—that the board is essential to the
successful government of New York City,

1. Appellants in No. 87-1022 are New York City,
the city’s board of Estimate, the board’s eight
members, and intervenor-defendant, Robert
Straniere, a New York State Assembly member.

109 SUPREME COURT REPORTER

489 U.S. 688

is effective, and accommodates natural and
political boundaries as well as local inter-
ests—do not suffice to justify a 78% devia-
tion from the one-person, one-vote ideal,
particularly because the city could be
served by alternative ways of constituting
the board that would minimize the discrimi-
nation in voting power. Pp. 1442-1443.

831 F.2d 384 (CA2 1987) affirmed.

WHITE, J., delivered the opinion of the
Court, in which REHNQUIST, C.J., and
MARSHALL, O'CONNOR, SCALIA, and
KENNEDY, JJ., joined. BRENNAN, J,,
filed an opinion concurring in part and
concurring in the judgment, in which
STEVENS, J., joined, post, p. 1443.
BLACKMUN, J., filed an opinion
concurring in part and concurring in the
judgment, post, p. 1443.

Peter L. Zimroth, New York City, for
appellants.

_lgsoRichard David Emery, New York City,
for appellees.

Justice WHITE delivered the opinion of
the Court.

The Board of Estimate of the City of
New York consists of three members elect-
ed citywide, plus the elected presidents of
each of the city’s five boroughs. Because
the boroughs have widely disparate popula-
tions—yet each has equal representation on
the board—the Court of Appeals for the
Second Circuit held that this structure is
inconsistent with the Equal Protection
Clause of the Fourteenth Amendment. We
affirm.

Appellees, residents and voters of Brook-
lyn, New York City’s most populous bor-
ough, commenced this action against the
city in December 1981.! They charged that
the city’s charter sections that govern the

Frank Ponterio, a resident of Staten Island, and
an intervening defendant below, is the appellant
in No. 87-1112.
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composition of the Board of Estimate 2 are
inconsistent with the Equal Protection
Clausc_:_lg_glof the Fourteenth Amendment as
construed and applied in various decisions
of this Court dealing with districting and
apportionment for the purpose of electing
legislative bodies. The District Court dis-
missed the complaint, 551 F.Supp. 652
(EDNY 1982), on the ground that the board
was not subject to the rule established by
Reynolds v. Sims, 377 U.S. 533, 84 S.Ct.
1362, 12 L.Ed.2d 506 (1964), its companion
cases, and its progeny, such as Abate v.
Mundt, 403 U.S. 182, 91 S.Ct. 1904, 29
L.Ed.2d 399 (1971), because in its view the
board is a nonelective, nonlegislative body.
The Court of Appeals reversed. 707 F.2d
686 (CA2 1983). Because all eight officials
on the board ultimately are selected by
popular vote, the court concluded that the
board’s selection process must comply with
the so-called “one person, one vote” re-
quirement of the reapportionment cases.
The court remanded to the District Court
to ascertain whether this compliance exists.
Bifurcating the proceedings, the District
Court determined first, that applying this
Court’s methodology in Abate v. Mundt,
supra, to the disparate borough popula-
tions produced a total deviation of 132.9%
from voter equality among these elector-
ates, 592 F.Supp. 1462 (EDNY 1984); and
second, that the city’s several explanations
for this range neither require nor justify
the electoral scheme’s gross deviation from
equal representation. 647 F.Supp. 1463
(EDNY 1986). The court thus found it
unnecessary to hold that the deviation it
identified was per se unconstitutional.

2. Section 61 of the New York City Charter
(1986) reads: “Membership. The mayor, the
comptroller, the president of the council, and
the presidents of the boroughs shall constitute
the board of estimate.” Section 62 reads: “Vot-
ing in the Board. a. As members of the board
of estimate, the mayor, the comptroller and the
president of the council shall each be entitled to
cast two votes, and the president of each bor-
ough shall be entitled to cast one vote. b. Ex-
cept as otherwise provided in this charter or by
law, the board shall act by resolution adopted
by a majority of the whole number of votes
authorized to be cast by all the members of the
board.... d. A quorum of the board shall con-
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_lsp2The Court of Appeals affirmed. 831
F.2d 384 (CA2 1987). Tracing the impera-
tive of each citizen’s equal power to elect
representatives from Reynolds v. Sims to
Abate v. Mundt and beyond, the court en-
dorsed the District Court’s focus on popula-
tion per representative. The court held
that the presence of the citywide represen-
tatives did not warrant departure from the
Abate approach and that the District
Court’s finding of a 132% deviation was
correct. Without deciding whether this
gross deviation could ever be justified in
light of the flexibility accorded to local
governments in ordering their affairs, the
Court of Appeals, agreeing with the Dis-
trict Court, held inadequate the city’s justi-
fications for its departure from the equal
protection requirement that elective legisla-
tive bodies be chosen from districts sub-
stantially equal in population, especially
since alternative measures could address
the city’s valid policy concerns and at the
same time lessen the discrimination against
voters in the more populous districts. We
noted probable jurisdiction in both Nos. 87—
1022 and 87-1112, 485 U.S. 986, 108 S.Ct.
1288, 99 L.Ed.2d 498 (1988).3

[1-3] As an initial matter, we reject the
city’s suggestion that because the Board of
Estimate is a unique body wielding non-
legislative powers, board membership elec-
tions are not subject to review under the
prevailing reapportionment doctrine. The
equal protection guarantee of “one person,
one vote” extends not only to congressional
districting plans, see Wesberry v. Sanders,

sist of a sufficient number of members thereof
to cast six votes, including at least two of the
members authorized to cast two votes each.”
Section 120(d) provides that the mayor may not
vote as a board member when the adoption or
modification of his proposed budget is at issue.

3. The municipal appellants and intervenor-ap-
pellant Straniere served and filed notices of
appeal on October 15, 1987, and November 6,
1987, respectively. Intervenor-appellant Pontie-
ro served and filed his notice of appeal on
December 16, 1987.
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376 U.S. 1, 84 S.Ct. 526, 11 L.Ed.2d 481
(1964), not only to state legislative district-
ing, see Reynolds v. Sims, supra, but also
to local government apportionment. Avery
v. Midland County, 390 U.S. 474, 479-481,
88 S.Ct. 1114, 1117-1118, 20 L.Ed.2d 45
(1968); Abate v. Mundt, supra, 403 U.S,,
at 185, 91 S.Ct., at 1906. Both state and
local elections are subject to the general
rule Jg930f population equality between elec-
toral districts. No distinction between au-
thority exercised by state assemblies, and
the general governmental powers delegat-
ed by these assemblies to local, elected
officials, suffices to insulate the latter
from the standard of substantial voter
equality. See Avery v. Midland County,
supra, 390 U.S., at 481, 88 S.Ct., at 1118.
This was confirmed in Hadley v. Junior
College Dist. of Metropolitan Kansas
City, 397 U.S. 50, 90 S.Ct. 791, 25 L.Ed.2d
45 (1970):
“I'Whenever a state or local government
decides to select persons by popular elec-
tion to perform governmental functions,
the Equal Protection Clause of the Four-
teenth Amendment requires that each
qualified voter must be given an equal
opportunity to participate in that elec-
tion, and when members of an elected
body are chosen from separate districts,
each district must be established on a
basis that will insure, as far as is practi-
cable, that equal numbers of voters can
vote for proportionally equal numbers of
officials.” Id., at 56, 90 S.Ct., at 795.

These cases are based on the proposi-
tions that in this country the people govern
themselves through their elected represen-
tatives and that “each and every citizen has
an inalienable right to full and effective
participation in the political processes” of
the legislative bodies of the Nation, State,
or locality as the case may be. Reynolds v.
Sims, 377 U.S., at 565, 84 S.Ct., at 1378.
Since “[m]ost citizens can achieve this par-
ticipation only as qualified voters through
the election of legislators to represent
them,” full and effective participation re-
quires ‘“that each citizen have an equally

109 SUPREME COURT REPORTER

489 U.S. 692

effective voice in the election of members
of his ... legislature.” Ibid. As Daniel
Webster once said, “the right to choose a
representative is every man’s portion of
sovereign power.” Luther v. Borden, 48
US. (7 How.) 1, 30, 12 L.Ed. 581 (1849)
(statement of counsel). Electoral systems
should strive to make each citizen’s portion
equal. If districts of widely unequal popu-
lation elect an equal number jgos0f repre-
sentatives, the voting power of each citizen
in the larger constituencies is debased and
the citizens in those districts have a smaller
share of representation than do those in
the smaller districts. Hence the Court has
insisted that seats in legislative bodies be
apportioned to districts of substantially
equal populations. Achieving “‘fair and
effective representation of all citizens is
... the basic aim of legislative apportion-
ment,” [Reynolds, supra], [377 U.S.] at
565-566 [84 S.Ct., at 1383-1384] and [it is]
for that reason that [Reynolds ] insisted on
substantial equality of populations among
districts.” Gaffrey v. Cummings, 412
U.S. 735, 748, 93 S.Ct. 2321, 2329, 37
L.Ed.2d 298 (1973).

[4]1 That the members of New York
City’s Board of Estimate trigger this con-
stitutional safeguard is certain. All eight
officials become members as a matter of
law upon their various elections. New
York City Charter § 61 (1986). The mayor,
the comptroller, and the president of the
city council, who constitute the board’s
citywide number, are elected by votes of
the entire city electorate. Each of these
three cast two votes, except that the mayor
has no vote on the acceptance or modifica-
tion of his budget proposal. Similarly,
when residents of the city’s five bor-
oughs—the Bronx, Brooklyn, Manhattan,
Queens, and Richmond (Staten Island)—
elect their respective borough presidents,
the elections decide each borough’s repre-
sentative on the board. These five mem-
bers each have single votes on all board
matters.

New York law assigns to the board a
significant range of functions common to
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municipal governments.* Fiscal regponsi-
bilitiesqys include calculating sewer and wa-
ter rates, tax abatements, and property
taxes on urban development projects. The
board manages all city property; exercises
plenary zoning authority; dispenses all
franchises and leases on city property; fix-
es generally the salaries of all officers and
_lesspersons compensated through city mon-
eys; and grants all city contracts. This
array of powers, which the board shares
with no other part of the New York City
government, are exercised through the
aforementioned voting scheme: three city-
wide officials cast a total of six votes; their
five borough counterparts, one vote each.

In addition, and of major significance,
the board shares legislative functions with
the city council with respect to modifying
and approving the city’s capital and ex-
pense budgets. The mayor submits a pro-
posed city budget to the board and city
council, but does not participate in board
decisions to adopt or alter the proposal.
Approval or modification of the proposed
budget requires agreement between the

4. The District Court correctly observes that the
board’s powers are set forth in the city charter,
state legislation, and the New York City Admin-
istrative Code. Plaintiffs-appellees submitted to
the District Court the following list of board
powers:

“A. The Board of Estimate exclusively

“i. determines the use, development and im-

provement of property owned by the City;

“ii. approves standards, scopes and final de-
signs of capitol [sic] projects for the City;

“iii. negotiates and enters into all contracts
on behalf of the City;

“iv. negotiates and approves all franchises
that are granted by the City;

“v. grants leases of City property and enters
into leases of property for City use;

“vi. sets the rates for purchases of water
from the City;

“wii sets the charges for sewer services pro-
vided by the City;

“viii. approves or modifies all zoning deci-
sions for the City; and

“ix. sets tax abatements.

“B. The Board of Estimate acting in conjunc-

tion with the New York City Council
“i. recommends and approves the expense

budget of the City without the participation of
the Mayor;
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board and the city council. Board votes on
budget matters, therefore, consist of four
votes cast by two at-large members; and
five, by the borough presidents.

This considerable authority to formulate
the city’s budget, which last fiscal year
surpassed $25 billion, as well as the board’s
land use, franchise, and contracting powers
over the city’s 7 million inhabitants, situate
the board comfortably within the category
of governmental bodies whose “powers are
general enough and have sufficient impact
throughout the district” to require that
elections to the body comply with equal
protection strictures. See Hadley v. Jun-
tor College Dist., 397 U.S., at 54, 90 S.Ct.,
at T94.

[5] The city also erroneously implies
that the board’s composition survives con-
stitutional challenge because the citywide
members cast a 6-to-5 majority of board
votes and hence are in position to control
the outcome of board actions. The at-large
members, however, as the courts below
observed, often do not vote together; and

“ji. recommends and approves the capital
budget of the City without the participation of
the Mayor;

“iii. periodically modifies the budgets of the
City;

“iv. confers with the City Council when
agreement on the budget between the two bod-
ies is not reached;

“v. overrides mayoral vetoes of budget items
without the participation of the Mayor; and
“vi. holds hearings on budgetary matters.

“C. The Board of Estimate also

“i. administers the Bureau of Franchises;
ii. administers the Bureau of the Secretary;
iii. holds public hearings on any matter of
City policy within its responsibilities whenever
called upon to do so by the Mayor or in its
discretion for the public interest;

“iv. holds hearings on tax abatements that
are within the discretion of City administrative
agencies; and

“v. makes recommendations to the Mayor or

City Council in regard to any matter of City
policy.” Statement of Facts Pursuant to Local
Rule 9(g) in No. 8-CV-3920 (EDNY), App. 44—
46.
See also W.H.K. Communications Associations,
Inc., The Structure, Powers, and Functions of
New York City’s Board of Estimate (1973), App.
54 (Kramarsky Study).

“«

«
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when they do not, the outcome is deter-
mined by the votes of the borough presi-
dents, each having one vote. Two citywide
members, with the help of the presidents of
the two least populous boroughs, the Bronx
and Staten Island, will prevail over a dis-
agreeing coalition |¢y70f the third citywide
member and the presidents of the three
boroughs that contain a large majority of
the city’s population. Furthermore, be-
cause the mayor has no vote on budget
issues, the citywide members alone cannot
control board budgetary decisions.

The city’s primary argument is that the
courts below erred in the methodology by
which they determined whether, and to
what extent, the method of electing the
board members gives the voters in some
boroughs more power than the voters in
other boroughs. Specifically, the city fo-
cuses on the relative power of the voters in
the various boroughs to affect board deci-
sions, an approach which involves recogniz-
ing the weighted voting of the three city-
wide members.

[6] As described by the Court of Ap-
peals, 831 F.2d, at 386, n. 2 (the city’s
description is essentially the same, Brief
for Municipal Appellants 35-36), the meth-
od urged by the city to determine an indi-
vidual voter’s power to affect the outcome
of a board vote first calculates the power
of each member of the board to affect a
board vote, and then calculates voters’
power to cast the determining vote in the
election of that member. This method,
termed the Banzhaf Index, applies as fol-
lows: 552 possible voting combinations ex-
ist in which any one member can affect the
outcome of a board vote. Each borough
president can cast the determining vote in
48 of these combinations (giving him a
“voting power” of 8.7%), while each city-
wide member can determine the outcome in
104 of 552 combinations (18.8%). A citi-
zen’s voting power through each represen-
tative is calculated by dividing the repre-
sentative’s voting power by the square root
of the population represented; a citizen’s
total voting power thus aggregates his
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power through each of his four representa-
tives—borough president, mayor, comptrol-
ler, and council president. Deviation from
ideal voting power is then calculated by
comparing this figure with the figure ar-
rived at when one congidersggs an electoral
district of ideal population. Calculated in
this manner, the maximum deviation in the
voting power to control board outcomes is
30.8% on nonbudget matters, and, because
of the mayor’s absence, a higher deviation
on budget issues.

The Court of Appeals gave careful atten-
tion to and rejected this submission. We
agree with the reasons given by the Court
of Appeals that the population-based ap-
proach of our cases from Reynolds
through Abate should not be put aside in
this litigation. We note also that we have
once before, although in a different con-
text, declined to accept the approach now
urged by the city. Whitcomb v. Chavis,
403 U.S. 124, 91 S.Ct. 1858, 29 L.Ed.2d 363
(1971). In that case we observed that the
Banzhaf methodology “remains a theoreti-
cal one” and is unrealistic in not taking into
account ‘“any political or other factors
which might affect the actual voting power
of the residents, which might include party
affiliation, race, previous voting character-
istics or any other factors which go into the
entire political voting situation.” Id., at
145-146, 91 S.Ct., at 1870.

[7]1 The personal right to vote is a value
in itself, and a citizen is, without more and
without mathematically calculating his
power to determine the outcome of an elec-
tion, shortchanged if he may vote for only
one representative when citizens in a neigh-
boring district, of equal population, vote
for two; or to put it another way, if he may
vote for one representative and the voters
in another district half the size also elect
one representative. Even if a desired out-
come is the motivating factor bringing vot-
ers to the polls, the Court of Appeals in
this case considered the Banzhaf Index an
unrealistic approach to determining wheth-
er citizens have an equal voice in electing
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their representatives because the approach
tends to ignore partisanship, race, and vot-
ing habits or other characteristics having
an impact on election outcomes.

The Court of Appeals also thought that
the city’s approach was ‘“seriously defec-
tive in the way it measures Board
mempers’gyy power to determine the out-
come of a Board vote.” 831 F.2d, at 390.
The difficulty was that this method did not
reflect the way the board actually works in
practice; rather, the method is a theoretical
explanation of each board member’s power
to affect the outcome of board actions. It
may be that in terms of assuring fair and
effective representation, the equal protec-
tion approach reflected in the Reynolds v.
Sims line of cases is itself imperfect, but it
does assure that legislators will be elected
by, and represent citizens in, districts of
substantially equal size. It does not at-
tempt to inquire whether, in terms of how
the legislature actually works in practice,
the districts have equal power to affect a
legislative outcome. This would be a diffi-
cult and ever-changing task, and its chal-
lenge is hardly met by a mathematical cal-
culation that itself stops short of examin-
ing the actual day-to-day operations of the
legislative body. The Court of Appeals in
any event thought there was insufficient
reason to depart from our prior cases, and
we agree.b

[8] Having decided to follow the estab-
lished method of resolving equal protection

5. Similarly, we reject appellant Ponterio’s sub-
mission, which disagrees with both the Court of
Appeals and the city. Ponterio puts aside a
citizens’ theoretical ability to cast a tie-breaking
vote for their representative and focuses only on
each borough representative’s tie-breaking pow-
er on the board. Brief for Appellant Ponterio in
No. 87-1112, pp. 17-23. The formula suffers
from the criticisms applicable to the Banzhaf
Index generally. Ponterio’s argument in some
ways is also inconsistent with our insistence
that the equal protection analysis in this context
focuses on representation of people, not politi-
cal or economic interests. See, e.g., Reynolds v.
Sims, 377 U.S. 533, 561, 562, 84 S.Ct. 1362, 1381,
1382, 12 L.Ed.2d 506 (1964); Dunn v. Blumstein,
405 U.S. 330, 336, 92 S.Ct. 995, 999, 31 L.Ed.2d
274 (1972).
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issues in districting and apportionment
cases, the Court of Appeals then inquired
whether the presence of at-large members
on the board should be factored into the
process of determining the deviation be-
tween the more and less populous bor-
oughs. The court decided that they need
not be taken into account because the at-
large members_|zpoand the borough presi-
dents respond to different constituencies.
The three at-large members obviously rep-
resent citywide interests; but, in the Court
of Appeals’ judgment, the borough presi-
dents represent and are responsive to their
boroughs, yet each has one vote despite the
dramatic inequalities in the boroughs’ pop-
ulations. Consideration of the citywide
members might be different, the court ex-
plained, “[i]f the at-large bloc was not sim-
ply a majority, but a majority such that it
would always and necessarily control the
governing body, and the district represen-
tatives play a decidedly subsidiary
role....” 831 F.2d, at 389, n. 5. Like
Judge Newman in concurrence, however,
the court noted that this was decidedly not
true of the Board.

The Court of Appeals then focused on
the five boroughs as single-member dis-
tricts, electing five representatives to the
Board, each with a single vote. Applying
the formula that we have utilized without
exception since 1971, see Abate v. Mundt,
403 U.S., at 184 and n. 1, 91 S.Ct., at 1906
and n. 1; Gaffrney v. Cummings, 412 U.S,,

6. The Court of Appeals writes: “Though the
appellant Board insists on referring to ‘an at-
large majority voting bloc,” in fact there is no
such ‘bloc.” Rather, this supposed ‘bloc’ consists
of three persons having two votes each who are
free to, and do, vote on different sides of vari-
ous issues. Only if all three vote together are
they bound to carry the day. Furthermore, on
certain budget issues, on which the mayor does
not vote, the at-large members cannot win a
vote without the support of a borough president.
It follows that there is no majority-at-large vot-
ing bloc bound to control the Board and that
this case is far removed from the hypotheticals
offered by the Board and Amicus Banzhaf.”
831 F.2d, at 389, n. 5 (citation omitted).
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at 737, 98 S.Ct., at 2323; Brown v. Thom-
son, 462 U.S. 835, 103 S.Ct. 2690, 77
L.Ed.2d 214 (1983), the Court of Appeals
agreed with the District Court that the
maximum percentage deviation from the
ideal population is 132.9%.

[9]1 _|71We do not agree with the Court
of Appeals’ approach. In calculating the
deviation among districts, the relevant in-
quiry is whether “the vote of any citizen is
approximately equal in weight to that of
any other citizen,” Reynolds v. Sims, 377
U.S,, at 579, 84 S.Ct., at 1390, the aim being
to provide “fair and effective representa-
tion for all citizens,” id., at 565-566, 84
S.Ct., at 1383-1384. Here the voters in
each borough vote for the at-large mem-
bers as well as their borough president,
and they are also represented by those
members. Hence in determining whether
there is substantially equal voting power
and representation, the citywide members
are a major component in the calculation
and should not be ignored.’

Because of the approach followed by the
District Court and the Court of Appeals,
there was no judicial finding concerning
the total deviation from the ideal that

7. That percentage is the sum of the percentage
by which Brooklyn, the city’s most populous
district (population 2,230,936), exceeds the ideal
district population (1,414,206), and the percent-
age by which Staten Island, the least populous
(352,151), falls below this ideal. Queens’ popu-
lation was stipulated to be 1,891,325; Manhat-
tan's, 1,427,533; and the Bronx’s, 1,169,115.
The parties stipulated, therefore, that the city’s
total population is 7,071,030. See App. to Juris.
Statement in No. 87-1112, pp. 9-10, 11.

8. Appellees point out that in Avery v. Midland
County, 390 U.S. 474, 88 S.Ct. 1114, 20 L.Ed.2d
45 (1968), we struck down a county apportion-
ment scheme consisting of four district repre-
sentatives and one at-large member without
considering the effect of the at-large representa-
tive. In that case, however, we were not faced
with the task of determining the disparity in
voting power among districts of different popu-
lation; the issue before the Court was whether
our decision in Reynolds v. Sims, requiring that
state legislatures be apportioned on the basis of
population, applied as well to local government
legislative bodies. 390 U.S., at 478-479, 88 S.Ct.,
at 1116-1118. Nothing in Avery even remotely
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would be if the at-large members of the
board are taken into account. In pleadings
filed with the District Court, however, ap-
pellees indicated, and the city agreed, that
the deviation would then be 78%. See App.
47, 206, 375-376. This deviation was

_lzozconfirmed at oral argument.® Tr. of
Oral Arg. 14-15, 39-40. And as to budget
matters, when only two citywide members
participate, the deviation would be some-
what larger. We accept for purposes of
this case the figure agreed upon by the
parties.

[10,11] We note that no case of ours
has indicated that a deviation of some 78%
could ever be justified. See Brown wv.
Thomson, supra, 462 U.S., at 846-847, 103
S.Ct., at 2697-2699; Conmnor v. Finch, 431
U.S. 407, 410-420, 97 S.Ct. 1828, 1831-1837,
52 L.Ed.2d 465 (1977); Chapman v. Meier,
420 U.S. 1, 21-26, 95 S.Ct. 751, 763-766, 42
L.Ed.2d 766 (1975); Mahan v. Howell, 410
U.S. 315, 329, 93 S.Ct. 979, 987, 35 L.Ed.2d
320 (1973). At the very least, the local
government seeking to support such a dif-
ference between electoral districts would
bear a very difficult burden, and we are

suggests that the impact of at-large representa-
tives is to be ignored in determining whether an
apportionment scheme violates the Equal Pro-
tection Clause.

9. At oral argument in this Court, the city con-
ceded this point:

“QUESTION: ... If we use the Abate method
and took the three at-large officers and factored
them into the analysis, what would the popula-
tion deviation be? Or can we not determine
that based on this record? Mr. ZIMROTH
[counsel for the city]: It depends on how you
factor them in. There's one way of factoring
them in which would divide the number of city-
wide votes proportionately among all of the
counties [sic]....If you use that method, you
come up with a number of 76 [sic] percent....
[T]hat's the answer to your question. That's the
result you get if you use that methodology.” Tr.
of Oral Arg. 14-15. Appellees’ counsel also stat-
ed that the deviation “came to 78 percent when
you allocated that way.” Id., at 39-40. Al-
though Ponterio rejected the 78% figure in the
District Court, he did so only in reliance on his
modified Banzhaf test. For reasons already
stated, that reliance is misplaced.
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not prepared to differ with the holding of
the courts below that this burden has not
been carried. The city presents in this
Court nothing that was not considered be-
low, arguing chiefly that the board, as
presently structured, is essential to the suc-
cessful government of a regional entity,
the City of New York. The board, it is
said, accommodates natural and political
boundaries as well as local interests. Fur-
thermore, because the board has been ef-
fective it should not be disturbed. All of
this, the city urges, is supported by the
city’s history. The courts below, of course,
are in a much |gesbetter position than we to
assess the weight of these arguments, and
they concluded that the proffered govern-
mental interests were either invalid or were
not sufficient to justify a deviation of
132%,'% in part because the valid interests
of the city could be served by alternative
ways of constituting the board that would
minimize the discrimination in voting power
among the five boroughs.!! Their analysis
is equally applicable to a 78% deviation, and
we conclude that the city’s proffered gov-
ernmental interests do not suffice to justify
such a substantial departure from the one-
person, one-vote ideal.

Accordingly the judgment of the Court
of Appeals is

Affirmed.

Justice BRENNAN, with whom Justice
STEVENS joins, concurring in part and
concurring in the judgment.

I agree with the opinion of the Court
except insofar as it holds that the Court of
Appeals should have taken the at-large
members of the board into account in calcu-
lating the deviation from voter equality.
For the reasons given by the Court of

10. We note also that we are not persuaded by
arguments that explain the debasement of citi-
zens' constitutional right to equal franchise
based on exigencies of history or convenience.
See Reynolds, 377 U.S., at 579-580, 84 S.Ct., at
1390-1391 (“Citizens, not history or economic
interests, cast votes”); see also Maryland Com-
mittee for Fair Representation v. Tawes, 377 U.S.
656, 675, 84 S.Ct. 1429, 1439, 12 L.Ed.2d 595

Appeals, I would exclude those members
from this calculation.

Justice BLACKMUN, concurring in part
and concurring in the judgment.

I, too, would affirm the judgment below
and share many of the Court’s reasons for
doing so.

_l4l agree with the majority that measur-

ing the degree of voter inequality in these
cases requires inclusion of the at-large
members of the Board of Estimate. I also
suspect the Court is correct in rejecting the
Banzhaf Index here. But, as the Court
itself notes, ante, at 1440, under the Index
the deviation from voter equality measures
30.8% for nonbudget matters, and a still
larger figure for budget issues. Even this
measure of voter inequality is too large to
be constitutional and, for the reasons given
by the District Court, 647 F.Supp. 1463
(EDNY 1986), cannot be justified by the
interests asserted by the city.
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Used car distributor was convicted in
the United States District Court for the

(1964); Lucas v. Forty-Fourth Colorado General
Assembly, 377 U.S. 713, 738, 84 S.Ct. 1459, 1474,
12 L.Ed.2d 632 (1964).

11. We are not presented with the question of the
constitutionality of the alternative board struc-
tures suggested by the District Court and the
Court of Appeals.



